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A. IDENTITY OF PETITIONER

. Maurice Van Thrower, Pro se, asks this Court to accept review of the

decisions or parts of the decisions designated in Part B of this motion.
B. DECISION

On February 12, 2023 The Court of Appaals Division One filed an
UNPUBLISHED OPINION affirmiﬁg Me., Thrower's sentence for two counts of Child
Molestation in the First Degree. Mr. Thrower's Statement of Additional Grounds
(GROUND 2) Challenged his defense counsel's performance: Mr, Thrower contended
that once his defense counsel argued to the Sentencing Court that Mr. Thrower
had served (excessive sentences) in all of his prior convictions; his
counsel's performance was deficient when'he failed to object to the State
using those same prior convictions as Mr. Thrower's Criminal History. The
Court of Appeals opined that none of Mr. Thrower's prior convictions that
encompassed RCW 69.50.4013 were uséd to calcﬁlate Mr. Thrower's offender

score, and that defense counsel had nothing to-object to.

Mr. Thrower then filed a Motion For Reconsideration, which also was denied
by The Court of Appeals Acting Chief Judge Lori Smith an March 8, 2023. Where
Mr. Thrower made manifest four objections that defense équnsgl failed to bring
to the Sentencing Court's attention. Mr. Thrower now seeks review of these
decisions by'THEIOOUR¢ OF APPEALS Acting Chief Judge LpriVSmith; These

decisions allowed Mr. Thrower to be sentenced with illegal and void judgment

Mot. for Discretiomary Review 1 of 11 Pages
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and sentences. The Court of Appeals enaction in this appeal'afforded Mr.

2 Thrower to remain incarcerated under an unlawful restraint. A copy of the

3 Opinion and Order Denying Mr. Thrower Motion for reconsideration is in

4 Appendix A, Pages 8 through 17.
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C. ISSUES PRESENTED FOR REVIEW

1) Did the Acting Chief Judge error affirming Mr. Thrower's sentence
in the face of Mr. Thrower's Ineffective Assistance claim, where the
attorney failed to object to invalid judgment and sentences being uséd
to calculate Mr. Thrower's offender score after defense counsel
informed the sentencing éourt of Mr. Thrower's prior convictions were

the product of excessive sentences ?

2) Was the Acting Chief Judge's Order Denying Mr. Thrower's Motion For
Reconsideration in error, once Mr, Thrower made manifest his defense
counsel's ineffectiveness, and made manifest the Jurisdictional

defects of his prior comvictions, and the unconstitutionally obtained

. prior convictions ?

D. STATEMENT OF THE CASE

Mr. Thrower appealed to the Court of Appeals Division One from a sentence
that took place November 5, 2021. As part of Mr. Thrower's Statement of
Additional Grounds, Mr. Thrower in GROUND 2, claimed his defense counsel's

Mot. for Discretionary Review 2 of 11 Pages
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performance was deficient and that his ineffectiveness caused Mr. Thrower to
be sentenced with invalid, illegal, jurisdictional defected judgment and

sentences.

On page 8 of the Court of Appeal's Opinion, the Acting Chief Judge
addressed Mr. Thrower's "Ineffective Assistance of Counsel claim." As part of
thé Opinion the Acting Chief Judge fcondluded that counsel was not
ineffective," and that "there was nothing for Mr. Thrower's counsel tolobject.
to." (Court of Appeals Diviéion One, Unpublished Opinion pages 8 through 10,
Appendix A). '

After receiving the Court of Appeal's Opinion, Mr. Thrower filed a Motion
For Reconsideration. Mr. Thrower only addressed the Opinion bf the Acting
Chief‘JUdge.that "defense counsel had néthing to object to" and none of the
California convictions or simple posseséion convictions were included as part
of Mr. Thrower's offender score calculus. (Court of Appeals, Unpublished
Opinion pages 9 and 10, Appendix A).

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1) THE ACTING CHIEF JUDGE ERRED IN AFFIRMING SENTENCE IN THE FACE OF
INEFFECTIVE ASSISTANCE (FAILURE TO OBJECT).

Mr. Thrower places before this Court several very important issues which

involves and calls into question the very principles that Awerican Justice

[a]
~J
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places its foundations on.

. The Court's authority derives from RAP 13.5 (b) that states in part:

"Discretionary review of an [ ] decision of the Gourt of
Appeals will be accepted by the Superior Court only:

(1) If the Court of Appeals has commited an obvious- error which would
render further proceedings unless; or

(2) If the Court of Appeals has committed probable error and the
decision of the Court of Appeals substantially alters the status quo
or substaintially limits the freedom of a party to act; or

(3) If the court of Appeals has so far departed from accepted and
usual course of judicial proceedings, or so far sanctioned such a.
departure by a trial court or administration agency, as to call for
the excercise of revisory jurisdiction by the Supreme Court."

The fact that during the sentencing hearing held November 5, 2021 the
state prosecutor asked the sentencing court for permission to proceed with
sentencing once the sentencing court entered its order vacating Cause No. 93-
1-02545-5 which was a VUSCA possession conviction:

"MS. PETERSEN. May I proceed with the -- should we proceed with
resentenclng, or is there anything else we need to. ~-"" VRP 24: 4-20.

At this point in the sentencing hearing, the state understood that it

needed the sentencing court to excercise its discretion to continue sentencing

Mr. Thrower, because the state knew that every prior conviction it had
previously entered as Mr. Thrower's criminal history encompassed the now
vacated conviction (RCW 69.50.4013).

Mr. Thrower's defense counsel just sat idled as all this transpired, and

Mot. for Discretionary Review 4 of 11 Pages



1 he had made the argument to the sentencing court that Mc. Thrower had served

2 excessive sentences pursuant to RCW 69.50.4013:

"ADAIR: ... With regards to the appropriateness of the low-end

4 recomendation, as I indicated in my presentence report, I think, you
know, what happens with the Blake, while it's -- it can result in sort

5 of an immediacy for am individual who is either serving time in prison
on an actual VUCSA possession charge or had their sentence elevated

6 . because or multiple possession charges, what it doesn't do is allow
for any way to go back in time and sort of fix what had happend in the

7 past. And again, what I indicated in the presentence report is that he
had been sentenced to prison in the past for what would be effectively

8 counted on multiple years which would now be a possible sentence. So -
he's served years of his life in prison for which he can never get

9 back and for which there is no way for the Court to give him any kind

of relief for that, for what has happened to him in the past and

10 number of years of his life that he spent locked up.

11 The only way that the Court can give any kind of acknowledgement to
the fact that mistakenly he had serve in excess of how much time he

12 can is by imposing the low end of the standard range, essentially

, ac e act that the years that the State asking for has

13 actually already been served. So I think that that's largely the basis
that I EEIieve the Court should be following the defense

14 . recommendation of the low end of the standard range." VRP 37:13
through 18:14,

15 :

16 Though there is no-doubting the abuse of discretion by the sentencing

17 court, once it was put on notice that Mr. Thrower's prior sentences were
18 illegal and erroneous, it ignored those facts and still used those
19 jurisdictibnaliy defective sentences to calculate Mr. Thrower's offender score

20 and enhance Mr. Thrower's sentence, "In fact, sentencing provisions outside

21 the authority of the trial coirt are 'illegal' or 'invalid'" State v. Luke, 42
.22 wWn.2d 260, 262, 254 PiZd 718 (1953), cert, denied, 354 U.S. 1000 [73 S.Ct. .
23 1146, 92 L.Ed. 1406] (1953); "The court may correﬁt an illegal sentence at any
24 time.".HEFLIN v. United States, 358'U.S. 415 (S.Ct. 1959).

Mot. for Discretionary Review 5 of 11 Pages
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After Mr. Adair argued that because Mr. Thrower had served sentences in
excess mistakingly in.the past, then to forego any objection to those prior
excessive sentences being used to calculate Mr. Thrower's offender séore, when
thére was no strategic or tactical advantage to forego objecting to ab initio
judgment and sentences being used in Mr. Thrower's offender score calcuius,
his performance fell below any objective standard of reasonableness,

Strickland v. Washington, 466 U.S. 668, 80 L.Ed.2d 674 (1984): State v. Jones,

183 Wn.2d 327, 339, 352 P.3d 776 (2015). Defense counsel's objection would
have held the Superior Court to its obligation, "When a sentence has been
imposed for which thére is no authority in'law, the trial court has the power
and duty to correct the erroneouse sentence, when the error is discovered"

MclNutt v. Delmore, 47 Wn.2d 563, 565, 288 P.2d 848 (1955).

Mc. Thrower must prove that had defense counsel objected it likely would
have succeeded "When a defendant bases his ineffective assistance of counsel
claim on trial counsel's failure to object, the defendant must show that the

objection would likely have succeeded" State v. Gerdts, 136 Wn.App. 720, 727,

150 P.3d 627 (2007). It goes without saying that the sentences handed down in
Cause Numbers 96-1-04362-8; 02-1-07204-2; 07-1-09146-3; 08-1-03176-1, were

excessive sentences that the court lacked authority‘to impose, that alone by

‘itself, the court had a duty to eorrect before sentencing Mr. Thrower.

(Exhibits 1-5)

2).ACTING CHIEF JUDGE ERRED IN DENYING MOTION FOR RECONSIDERATION ONCE
JURISBICTIQNAL DEFEGITVE AND UNCONSTITUTIONALLY OBTAINED CONVICTIONS WERE MADE

Mot. for Discretionary Review 6 of 11 Pages
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MANIFEST.

What the Acting Chief Judge totally failed to consider is even more
egfegious. As this Court, the Superior Court, and the Court of Appeals have
all used the term "nonexisting conviction" when referring to RCW 69. 50,4013,
When something is presented as real that aétually does not exist, it is false.
Mr. Thrower was sentenced in Washington‘State in 1993 for "simple possession'
RCW 69.50.4013, (Case No. 93-1-02545-5 King County). The State of Wbshingpon :
used RCW 69.50.4013 to change two of Mr. Thrower's California convictions into
VUCSA simple possessions. The State of Washington then proceeded to use these
nonexisting convictions in plea negotiations in Cause Numbgzs 96-1-04362-8;

02-1-07204=2; 07-1-09146-3; 08-1-03176-1 King County. (Exhibits 1 through 5)

This Court's holding in State v. Blake deemed RCW 69.50.4013 as state and

federally unconstitutional. (State and federally unlawful), It is and always
has been a legal nullity, meaning legally mothing, false, "One of the bedrock
principles of our democracy 'implicit in any concept of ordered liberty' is
that the State may not use false evidence to obtain a criminal conviction.

Napue v. Illinois, 360 U.S. 264, 269, 3 L.Ed.2d 1217, 79 S.Ct. 1173 (1959).

Defense Counsel's failure to object to these unconstitutionally obtained

“convictions caused the sentencing court, along with the Court of Appeals to

place their judicial stamp on using false evidence to obtain a criminal

conviction. For the sake of argument, the State may take the position that RCW
69.50.4013 was not deemed unconstitutional until March 2021 many years after

Mr. Thrower negotiated the plea agreements, so the State did not know it was

Mot. for Discretionary Review 7 of 11 Pages
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using false evidence in the negotiated plea agreements. This Court should not
be persuaded by any position that RCW 69.50.4013 was ever lawful. Furthermore,
since RCW 69.50.4013 has been made manifestly false by this Court's Blake |
deéision, the state oﬁed Mr. Thrower an objection under the l4th Amendméent of
the United States Constitption, and Article 1, Section3 of the Washington .
State Constitﬁtion. By defense counsel failing to object to the State usage of
thése convictions as Mr: Thrower's Criminal History, defense counsel allowed
the State to forego its freestanding obligation, "the state violates a
criminal defendant's right to due process of law when, although not soliciting
false evidence, it allows false evidence to go ﬁncorrected when it apéears..
“Alcorta v. Texas, 355 U.S. 28, 2 L.Bd.2d 9, 78 S.Ct. 103 (1957); Pyle v.
Kansas317 U.S. 213, 87 L.ED. 214, 63 S.Ct. 177 (1943); Hayes v. Brown; 399
F.3d 972 (9th Cir 2005). - | | |

Mc. Thrower's question to this Court is, "is it effective assistance to

allow your client to be sentenced with invalid, jurisdictionally defective,

unconstitutionally obtained convictions ? Additionally, its clear that since
1993, the State of Washington has.been erroneously sentencing Mr. Thrower
using RCW 69.50.4013, but even at this very moment, Mr. Thrower's current
incarceration is unlawful, because each prior conviction the State entered

into the record on November 5, 2021, are excessive sentences the court lacked

. any -jurisdiction to impose, as this Court made clear, ... "A constitutional

court cannot acquire jurisdiction by agreement'or stipulation. Either it has

or has not jurisdiction. If it does not have jurisdiction, any judgment

entered is void ab initio and is, in lepal effect, no judgement at all ..."

Mot. for Discretionary Review 8 of 11 Pages
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Wesley v. Schneckloth, 55 Wn.2d 90, 93-94, 346 P.2d 658 (Wash. 1958). Just as

the Superior Court and the Court of Appeals has failed to put a stop to this
jurisdictional derailment, Mr. Thrower's defense counsel although
acknowledging Mr. Thrower had done excessive sentences in the past, and the
remaining 67 months the State was asking for, Mr. Thrower had served, he
nevertheless chose not to object to this miscarriage of justice super train
that continues to cause Mr. Thrower to pay for a ticket in a coin that the
state cannot refund, as Mr. Thrower has compléted the illegal erroneous
sentences,’ Brown has met the terﬁs of the agreed-upon bargain, and paid in a
coin that the state cannot refund. Rescission of the contract is impossible
under such circumstances; Brown camnmot conceivably be returned to the status

quo ante." Brown v. Poole, 377 F.3d 1155 (9th Cir 2003).

This Court has held "An éxcessive sentence based on an improper calculated
offender score in a negotiated plea agreement will render a judgment and

sentence facially invalid." In re Pers. Restraint of Goodwin, 146 Wn.2d 861,

867, 50 P.3d 618 (2002). As for RCW 69.50,4013 being used in Mr. Thrower's
current offender score albeit through the "Trojan Horse' method the Ninth
Circuit has held, "a facially unconstitutional statute or policy is

'unconstitutional in every conceivable application, ,.." Foti v, City of Menlo

Park, 146 F.3d 629, 635 (9th Cir. 1998), "under United States Supreme Court
precedent, a sentencing court camnot consider an unconstitutionally obtained

conviction for any purpose.' United States v. Tucker, 404 U.S. 443, 448-49, 92

S.Ct. 589, 30 L.Ed.2d 592 (1972). And as of January 17, 2023 The Ninth Circuit
has held, 'We also comclude that the imposition of an illgally excessive

Mot. for Discretionary Review 9 of 11 Pages



sentence affects the fairness, integrity, or public reputation of judicial
proceedings. As we have recognized in cases where illegal sentences increase a
defendant's period of incarceration, it is a miscarriage of justice to give an

illegal sentence.” United States v. Schopp, 938 F.3d 1053, 1069 (9th Cir.

United States v. lillard, 2023 U.S. App. LEXIS 968 January 17, 2023. (See

1
2
3
4
5 2019) (quoting United States v. Ameline, 409 F.3d 1073, 1081 <9ﬁh Cir. 2005)
6
7 Exhibits 1 through 5).

8

9

In closing, Mr. Thrower humbly implores this Court to liberally construe
10 his Motion For Discretionary Review where rules and procedure are concern, as

11 Mr. Thrower has at this point been abandoned by his appellate attorney.

12

13 F. CONCLUSION

14 |

15 For the foregoing reasons, Mr. Thrower humbly prays this Court grants his

16 Motion For Discretionay Review, and in so doing, find that Mr. Thrower is

17 entitled to relief as his current incarceration is unlawful, and remand with
18 instructions to vacate, set aside, or resentence excluding all

19 unconstitutional and miscarriage of justice sentences.

20

21

22

23

24

25

26 :
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Pursuant to RAP 18.17(c¢)(11) this Motion For Discretionary Review contains

11 pages.

NN
8 8 8§ R

Mot. for Discretionary Review

Executed this () day of March, 2023.

Respectfully submitted

égérice %an Thrower

" DOC# 709523 / H3 - A 18U

Stafford Creek Correction Center
191 Constantine Way
Aberdeen, WA 98520

Represented by Counsel

David B. Koch

NIELSEN, KOCH, & GRANNIS, PLLC
2200 6th Avenue, Suite 1250
Seattle, WA 98121
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I. DECLARATION

I, Maurice Van Thower, declare under penalty of perjury under the laws of
the State of Washington, and the United States of America, I have reviewed the
foregoing Motion For Discretionary Review, knows its contents and that they

are true and correct.

Respectfully submitted

o
urite Van Thower, Pro se

DOC#709523 / H3 ALdU

Stafford Creek Correction Center
191 Constantine Way

Aberdeen, WA 98520

I1. DECLARATION OF SERVICE BY MAIL

I, Maurice Van Thrower, declare that, on éZZZZ?day of March, 2023, I
deposited the foregoing, Motion For Discretionary Review, or a copy thereof,
in the intermal Legal Mail System at Stafford Creek Correction Center,
Aberdeen, Washington, and made arrangments for postage, addressed to the
following:

King County Prosecuting Attorney The Court Of Appeals of the
Attn: Leesa Manion State of Washington Division One
King County Courthouse One Uniion Square

516 Third Avenue, RM W334 600 University Street

Seattle, Washington 98104 Seattle, Washington 98101-4170

Executed this 2227ﬂ¥day of March, 2023.

_,fi;.———”"’/”’“

Maurice Van Thower




o EXH_I‘BIT 1




)

&

T

SUPERIOR COURT OF WASHINGTON FOR:KING COUNTY Iy

STATE OF WASHINGTON ) g

) No.96-1-04362:8 SEA =

Plaintiff, ) ) ' : R |
. ' ) JUDGMENT AND SENTENCE e Ay T 8

v. ) A/ 2]

) P e e

. ‘MAURICE V. THROWER ) / Ui, U{/)'-‘w o
- . ) AN ’ E
Defendant. ) l éik g—

I. HEARING ©)

1.1 The defendant, the defendant’s lawyer, RICHARD LEVIDOW , and the deputy prosecuting attorney were present

at the sentencing hearing conducted today. Others present were:

1.2 The state has moved for dismissal of count(s)

H. FINDINGS

Based on the téstimony heard, statements by defendant and/or victims, argument of counsel, the presentencereport(s) and case
record to date and there being no reason why Judoment should not be pronounced the court finds:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on (date):_10-04-96 : by*plea of:
Count No.: I Crime:?é-:VUCSA VII-DELIVERY OF COCAINE
RCW 6950401 A 11 Crime Code 07319
Date of Crime 10-20-95 : Incident No.
Count No.: - Crime:
RCW _ : Crime Code
Date of Crime Incident No. '
Count No.: -' Crime:
RCW Crime Code
Date of Crime ) . Incident No.

00 Additional current offenses are attached in Appendix A.
SPECIAL VERDICT/FINDING(S):

(2) O A special verdict/finding for being armed with a Firearm was rendered on Count(s):
(b) O A special verdict/finding for bemg armed with a Deadly Weapon other than a Firearm was rendered on Count(s):

(¢) OA special verdict/finding was rendered that the defendant committed the crimes(s) with a sexual motlvatmn in

Count(s):
(d) O A special verdxct/ﬁndmg was rendered for onlatlon of the Uniform Controlled Substances Act offense taking place
[ in a school zone [Iin a school I on a school bus [ in a school bus route stop zone [3in a public park [1in public
transit vehicle [1 in a public transit stop shelter in Count(s):
(¢) O Vehicular Homicide [0 Violent Offense (D.W.I. and/or reckless) or [J Nonviolent (d1sregard safety of others)

(f) O Current offenses encompassing the same criminal conduct and counting as one crime in determmmg the offender

score (RCW 9.94A.400(1)(a)) are:

2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used in calculating

the offender score are (list offense and cause pumber): - S

Rev 11/Q5 . AP
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2.3

.

CRIMINAL HISTORY: Prior convictions constituting criminal hlstory for purposes of calculatmg the offender score are
RCW 9.94A. 360)

. Sentencing Adult or Cause Location
e Time Date . Juv. Crime . Number
RVUCSA 06-02-89 ADULT LOS ANGELES
(b) ROBB 2 06-02-89 ADULT » LOS ANGELES
C’)MICSA“\ 04-21-91 ADULT LOS ANGELES
TVUECSA 07-23-93 - ADULT N bL e ot KING COUNTY
D Addmonal criminal history is attached in Appendix B. ’

O Prior convictions (offenses committed before July 1, 1986) served concurrently and counted asone offense in determining

the offender score are (RCW 9.94A.360(6)(c)):
[0 One point added for offense(s) committed while- under community placement for count(s)

SENTENCING DATA:

.24 .
SENTENCING OFFENDER | SERIOUSNESS | STANDARD ENHANCEMENT TOTAL STANDARD MAXIMUM TERM
DATA SCORE LEVEL RANGE ' RANGE '
Count I 4 Vil 41 TO 54 MONTHS 10 YRS AND/OR $25,000 -
Count
{ Count

25

Additional current offense sentencing data is attached in Appendlx C.

EXCEPTIONAL SENTENCE: ‘
[0 Substantial and compelling reasons exist which justify a sentence above/below the standard range for Count(s)
. Findings of Fact and Conclusions of Law are

attached in Appendix D. The State [J did [J did not recommend a similiar sentence.

III. JUDGMENT

IT IS ADJUDGED that defendant is guilty of the current offenses set forth in Section 2.1 above and Appendlx A.

O The Court DISMISSES Count(s)

IV. ORDER

IT IS ORDER_,D that the dcfendant serve the determinate sentence and abide by the other terms set forth below.

4.1

4.2

(d) Os

4.3

RESTITUTION AND VICTIM ASSESSMENT:
] Defendant shall pay restitution to the Clerk ‘of this Court as set forth in attached Appendix E.

E-Defendant shallnot pay restitution] b'e6aﬁ§€th6“€'ourrfmd§thar'em01dmrytlrcumstazrcesexrst"zmd the coutt;, Pursuaiit

to RCW 9.94A.142(2), sets forth those circumstances in attached Appendix E.
[J Restitution to be determined at future hearing on (Date)

[] Defendant waives presence at future restitution hearing(s). .
Defendant shall pay Victim Penalty Assessments pursuant to RCW 7.68.035 in the amount qf $100 all crime(s) date prior
to 6-6-96 and-$5Q0 if any crime date in the Judgment is affer 6-5-96. . .

_at . __.m. O Date to be set.

OTHER FINANCIAL OBLIGATIONS Having considered the defendant’s present and likely future financial resources,
the Court concludes that the defendant has the present or likely future ability to pay the financial-obligations imposed. The
Court waives financial obligation(s) that are checked below because the defendant lacks the present and future ability to pay
them. Defendant ghall pay the following to the Clerk of this Court:

(2) M Court costs; ZRCourt costs are waived;

(CYMER , Recoupment for attorney’s fees to King County’ Public Defense Programs, 2015 Smith Tower,

Seattle, WA 98104; & Recoupment is waived (RCW 10.01.160);
(¢ O3 : , Fine; [ $1,000, Fine for VUCSA; [J $2, 000, Fine for subsequent VUCSA; IX\VUCSA fine

waived (RCW 69.50. 430) .

King County Interlocal Drug Fund; E{\Dmg Fund payment is waived;

() O3 , State Crime Laboratory Fee; {4 Laboratory fee waived (RCW 43.43.690);
Incarceration costs; [ Incarceration costs waived (9. 94A 145(2)); )

(H Os
(g). O% Other cost for:_.
PAYMENT SCHEDULE Defendant’s TOTAL FINANCIAL OBLIGATION is: 3. The payments

shall be made to the King County Superior Cougt Clerk according to the rules of the Clerk and the followmg terms:
[J Not less than $ per month:ﬁ On a schedule established by the defendant s Community Corrections

Officer. OO :
Defendant shall remain under the Court’s jurisdiction and the supervxsxon of the Department of Corrections for up

to ten years from date of sentence or release from confinement to assure payment of financial obligations.

-
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SUPERIOR COURT OF \VASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
Plaintiff, 5 No. © 2 -)-p 7204 ~ ~ D SZ’O
Vs. . ) JUDGMENT AND SENTENCE
/L{aw'ta:, 7/00151(’ ' ; FELONY h '
Defendant, ;
1. HEARING

I.1 The defendant, the defendant’s lawyer, /4 . Qz,ﬂ%a n , and the deputy prosecuting attorney were
present at the sentencing hearing conducted today. Others present were: :

L FINDINGS

There b=1ng no reason why judgment should not be pronounced, the coun finds; - P
{("‘J"é by - 7"’/5."‘ of:

2.1 CURRENT OFFENSE(S): The defendsnt was found guilty on

Count No.: 1 " Crime: _ ‘ L/ (/{[g;}- /CZ&II e G% ('o(m/&l
RCW _- A P o Xha o] ‘J( ’)( ‘ Crime Code:

Date of Crime: ] 8‘7/ ( Joz ” IncidentNo., _ 2 2 =3 CO XY

7 . ; g

CountNo.: . - . Crime: ' ) :

RCW . , ] _ Crime Code:

Date of Crime: . -Incident No.

CountNo.: - Crime: _ : .
‘RCW . ~ Crime Code:
. Date of Crime: - Incident No.

Count No.: - Crime: _ . -

RCW ,_ ) ) ) Crime Code:

Date of Crime: Incident No.

[ 1 Additional cument offenses are attached in Appendix A

Rev 07/00 -



SPECIAL VERDICT or FINDING(S):

(a) [ ] While armed with a firearm in count(s)

RCW 9.94A: 310(3)

(b) [.] While armed witha d eadly weapon other than a firearm in count(s) - RCW 9.94A.310{4).
(c) [ ] With a sexual motivation in count(s) ) RCW 9.94A.127.
__RCW 69.50.435.

(d) [ 1A V.U.CS.A offense comimitted in a protected zone in count(s)

(e} [ ] Vehicular homicide [ ]Vlolenﬂmﬁic offense [ JDUI [ JReckless [ ]Disregard.

() [ ] Vehicular homicide by DUI with prior conviction(s) for offense(s) defined in RCW 41.61 5055,

' RCW 9.94A.310(7).
(g) [ ] Non-parental kidnapping or unlawful impn'sonmcnt with 2 minor victim. RCW 9A.44.130.

(h) [ }Domestic violence offense as defined in RCW 10.99.020 for count(s)
(i) [ ] Current offenses encompassing the same cnmmal conduct in this cause are count(s)_

9.94A.400(1)(a).

RCW

2.2 OTHER CURRENT CONVICTION(S) Other current convictions listed under different cause numbcrs used,
in calculating the offender score are (list offense and cause number)

2.3 CRIMINAL HLSTORY Prior convictions constituting cmmnal history for purposes of calculating the

offender score are (RCW 2.94A.360):

[ ] Criminal history is attached in Appendix B.
[ ]Prior convictions counted as one offense in determmmg the offendér score (RCW 9.94A.360(5) are:

[ ] One point added for offense(s) commiitted while under community placement for count(s)

2.4 SENTENCING DATA:

- Sentencing | Offender | Seriousness | Standard Total Standard | Maximum

Data Score | Level Range Enhancement | Range Term -

Count & Vit | Y (— S N8BS Q5 00¢
Count : £
Count | ; ]

Count T

[ ]Additional current offense sentencing data is attached in Appendix C,

2.5 . EXCEPTIONAL SENTENCE:
[ ] Substantial and compelling reasons exist which justify a sentence above/below the standard range for
Count(s) . Findings of Fact and Conclusions of Law are attached in

Appendix D. The State [ ] did [ ] did not recommend a similar sentence.

IL. 'JUDGN[ENT

IT IS ADJUDGED that defendant is guilty of the current offenses set forth in Section 2.1 above and Appendxx A.
[ ] The Court DISMISSES Count(s)

Rev 07/00 - . | L
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

Number Location

021072042 KING CO
961043628 XING CO
931025455 KING CO
TA11712 LA CALIF
A651455 LA CALIF

STATE OF WASHINGTON, )
Plaintiff, ) No. 07-1-09146-3 KNT
)
vs. )  JUDGMENT AND SENTENCE,
) (FELONY) - APPENDIX B,
MAURICE V. THROWER )  CRIMINAL HISTORY
SN )
Defendant, )
) .
2.2 The defendant has the following criminal history used in calculating the offender score (RCW
9.94A.525): '
Sentencing  Adnult or (i‘anse
Crime Date Juy. Crime
CONT SUBST VIOL-SECTION(A) 9/19/2002 ADULT
" CONT SUBST VIO A:MFG/DELVR/P 11/22/1996  ADULT
CONT SUBST VIO A:MFG/DELVR/P 7/23/1993 ADULT
POSSESS NARC CONTROL SUBSTANCE 4/21/1991 ADULT
ROBBERY 2 ‘ 6/2/1989 ADULT
POSSESS NARC CONTROL SUBSTANCE 6/2/1989 - ADULT

A649744 LA CALIF

{ 1 The following prior convictions were counted as one offense in determining the offender score RCW

9.94A.525(5)):

e § (LA 05 Ao

Appendix B—Rev. 09/02
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4.4 CONFINEMENT OVER ONE YEAR: Defendant is sentenced to a term of total confinement in the custody
of the Department of Corrections as follows, commencing: [ -4 immediately; [ ](Date):

by . 1n.

6o months/d@y§s on count7__; months/days on count___; months/day on count
months/days on count ; months/days on count ; months/day on count
The above terms for. counts are consecutive/ concurrent.

The above terms shallrun [ ] CONSECUTIVE [ CONCU'RRENT to cause No.(s)

C5-/-031F6-] Jer~]

The above terms shallron[ ] CONSECUTIVE [ JCONCURRENT to any previously 1mposed sentence not
referred to in ﬂ’llS order. . .

[ ]In addition to the above tenn(s) the court imposes the following mandatory terms of confinement for any
spemal WEAPON finding(s) in section 2 1:

which term(s) shall ran consechtive with each other and with all base term(s) above and terms in any other

cause. (Use this section only for crimes committed after 6-10-98)
. ’ \

[ ] The enhancement term(s) for any special WEAPON findings in section 2.1 is/are jnclnded within the .
term(s) imposed above. (Use this section when appropriate, but for crimes before 6-11-98 only, per In Re
Charles : : :

The TOTAL of all terms imposed in this cause is é o months.

Credit is given for [ J (71 024 fdays served [X] days as determmed by the King County Jail, solely for
confinement under this cause number pursuant to RCW 9 94A505(6) :

4.5 NO CONTACT: Ea,rthe. aximum ten:zf ) /O years, defendant shall have no contact with
- LKoo ke [

4.6 DNA TESTING. The defendant shall have a blologmal sample collected for purposes of DNA 1denﬁﬁcat10n
analysis and the defendant shall fally cooperate in the testing, as ordered in APPENDIX G.
[ 1 HIV TESTING: For sex offense, prostitution offense, drug offense associated with the use of
hypodermic needles, the defendant shall submit to HIV testing as ordered in APPENDIX G.

4.7 (a) [ ] COMMUNITY PLACEMENT pursnant to RCW 9.94A.700, for qualifying crimes committed
before 7-1-2000, is ordered for . months or for the period of earned early release awarded pursuant
- 1o RCW 9.94A.728, whichever is longer. [24 months for any serious violent offense, vehicular homicide,
vehicular assault, or sex offense pnor to 6-6-96; 12 months for any assault 2°, assault of a child 2°, felony
violation of RCW 69.50/52, any crime against person defined in RCW 9.94A.411 not otherwise described
above.] APPENDIX H for Community Placement conditions is attached and incorporated herein.

(b)[ ] COMMUNITY CUSTODY pursuant to RCW 9.94.710 for any SEX OFFENSE committed after
6-5-96 but before 7-1-2000, 1is ordered for a period of 36 months or for the period of earned early release
awarded under RCW 9.94A.728, whichever is longer. APPENDIX H for Community Custody Conditions
and APPENDIX J for sex offender registration is attached and incorporated herein.

Rev. 04/03 ' 4
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )

o )
‘ Plaintiff, ) No. 08-1-03176-1 KNT ‘

: . )

Vs. - ) JUDGMENT AND SENTENCE 7 NG 5/ 27

. )  FELONY ‘
MAURICE VAN THROWER j {

' )

Defendant,» ) (/ U/

1. BEARING

1.1 The defendant, the defendant’s lawyer, JENNIER ATWOOD, and the deputy prosecuting attorney were present
at the sentencing hearing conducted today. Others present were: :

" I. FINDINGS

There being no reason why judgment should not be pronounced, the court finds: )
2.1 CURRENT OFFENSE(S): The defendant was found guilty on 7/31/2008 by plea of:

Count No.: _1 Crime: RAPE IN THE THIRD DEGREE

RCW 9A.44.060(1)(A) Crime Code: 00764
Date of Crime: 10/4/2007 TO 10/5/2007 ) Incident No.
Count No Cnme . -

RCW ~ Crime Code:
Date of Crime: _ " 'Incident No.
Count No.: Crime:

RCW : _ Crime Code:
Date of Crime: - " Incident No.
Count No.: Crime:

RCW ) Crime Code:
Date of Crime: Incident No.

[] Additional current oﬁ"ensés are attached in Appendix A

Rev. 12/03 - fdw. : S
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SPECIAL VERDICT or FINDING(S):

(a) [ ] While armed Wwith a.firearm in count(s) RCW 9.94A.510(3). :

(b) [ ] While armed with a deadly weapon other than a firearm in count(s) RCW 9.94A.510(4).

(¢) [ ] With a.sexual motivation in count(s) -RCW 9.94A.835.

(d)-I 1A V.U.CS.A offense committed in a protected zone in count(s) RCW 69.50.435.

(¢) [ ] Vehicular homicide [ JViolent traffic offense [ JDUI [ ]Reckless [ JDisregard.

() [ ] Vehicular homicide by DUI with prior conviction(s) for offense(s) defined in RCW 41.61.5055,
RCW 9.94A.510(7). .

(8) [ ] Non-parental kidnapping or wnlawful imprisonment with a minor victim. RCW 9A.44.130.

() [ ] Domestic violence offense as defined in RCW 10.99.020 for count(s) .

(i) [ ] Current offenses encompassing the same criminal conduct in this cause are count(s) RCW

9.94A.589(1)(a).

2.2 OTHER CURRENT CONVICTION(S): Otlier current convictions listed under different cause numbers used
in calculating the offender score are (list offense and cause number): VUCSA- 07-1-09146-3

2.3 CRIMINAL HISTORY: Prior convictions constltutmg criminal h1story for purposes of calculatmg the
offender’score-are (RCW 9.94A.525):.

[X] Criminal history 1s attached in Appendix B.
{ 1One point added for offense(s) committed while under community placement for count(s)

2.4 SENTENCING DATA:

Sentencing | Offender | Seriousness | Standard Total Standard | Maximum

Data . Score . Level Range - | Enhancement | Range Term

Count 1 7 h% . |51 TO60 51 TO 60 : S YRS

‘ o MONTHS | - MONTHS | AND/OR
$10,000

Count

Count

Count

[ ] Additional current offense sentencing data is attached in Appendix C.

25 EXCEPTIONAL SENTENCE (RCW 9. 94A 535):
[ ] Substantial and compelhng reasons exist which justify a sentence above/below the standard range for
Count(s) . Findings of Fact and Conclusions of Law are attached in

Appendix D. The State [ ]. did [ ] did not recommend a similar sentence.

1. JUDGMENT

IT IS ADJUDGED that defendant is guilty of the current offenses set forth in Section 2.1 above and Appendix A.
[ ] The Court DISMISSES Count(s) .

Rev. 12{03 - fdw . . : . 2




SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
) .
Plaintiff, ) No. 08-1-03176-1 KNT
' )
vs. ) JUDGMENT AND SENTENCE,
) (FELONY) - APPENDIX B,
MAURICE VAN THROWER ) CRIMINAL HISTORY
) .
Defendant, )
' )

2.2 The defendant has the fdlldwing criminal history used in calculating the offender score (RCW
9.94A.525):

Sente}xcing Adult or Cause

Crime < ' . Date Juv. Crime "Number Location
CONT SUBST VIOL- SECTION (A) 9/19/2002 -ADULT 021072042 KING CO
CONT SUBST VIO A: MFG/DELVR/P 11/22/1996 ADULT 961043628 XING CO
CONT SUBST VIO A: MFG/DELVR/P 7/23/1993 ADULT 931025455 KING CO
POSSESS NARC CONTROL SUBSTANCE 4/21/1991 ADULT TAI11712 LA CALIF
ROBBERY 2 6/2/1989 ADULT A651455 LA CALIF
POSSESS NARC CONTROL SUBSTANCE " 6/2/1989 ADULT -A649744 LA CALIF

[ ] The following prior convictions were counted as one offense in determining the offender score (RCW
9.94A.525(5)): : ' '

} M

e LAY LA bp—

- JUDGE, KING COUNTY SUPERIOR'coﬁ

- Appendix B—Rev. 09/02



- 4.4 The defendant, having been convicted of a FELONY SEX OFFENSE, is sentenced to the following:

(a) DETERM]NATE SENTENCE : Defendant is sentenced to a term of confinement in the custody of the
[ ]King County Jail[ ] King County Work/Education Release (subject to conditions of conduct ordered
this date) [ }§ Department of Corrections, as follows, commencing: [ K] immediately,

[ ]Date: : . by ._am. /pm.
_;/_ months/da¢s on count L; ___months/daysoncomnt ____; .__months/days on.count s
months/daysoncount _ ; _ months/daysoncount ____moﬁths/days oncount
months/daysoncount 5 Iponths/days oncount____; _ months/dayson coux;t L

ALTERNATIVE CONVERSION - RCW 9.94A.680 (LESS THAN ONE YEAR ONLY):

days of total confinement are hereby converted to:
J_____ days of partial confinement to be served subject to the requirements of the King County Jail.
] days/hours community restitution under the supervision of the Department of Corrections to

be completed as follows:
[ ]onaschedule estabhshed by the defendant’s Community COIICCthDS Officer;

[]

[ ] Alternative conversion was not nsed because: [ ] Defendant’s criminal h1st0ry, [ jDefendant’s
failure to appear, [ ] Other:

[
[

[ ] COMMUNITY CUSTODY for FAILURE TO REGISTER AS A SEX OFFENDER under RCW
9A.44. 130(11)(3) committed on or after 6-7-2006 as to Counts (regardless of length of
confinement) is ordered pursuant to RCW 9. 94A545(2) and RCW 9.94A.715 for the range of 36 to 48

months.

[ 1] FOR CONFINEMENT LESS THAN ONE YEAR (except for Failure to Register as a Sex
Offender under RCW 9A.44.130(11)(a) committed on or after 6-7-06) as to Counts :
COMMUNITY [ ] SUPERVISION, for crimes committed before 7-1-2000,[ ] CUSTODY, for
crimes committed on or after 7-1-2000, is ordered pursuant to RCW 9.94A.545 for a period of 12 months.
The defendant shall report to the Departmet of Corrections within 72 hours of this date or of his/her
release ifnow in custody; shall comply with all the rules, regulations and conditions of the Department for
supervision of offenders (RCW 9.94A.720); shall comply with all affirmative acts required to mopitor
compliance; and shall otherwise comply with terms set forth’in this sentence. -

[ JAPPENDIX ___ : Additional Conditions are attached and incorporated herein.

[ ] COMMUNITY PLACEMENT (CONFINEMENT OVER ONE YEAR) as to Counts
pursuant to RCW 9.94A.700, for qualifying crimes committed before 6-6-1996, is ordered for
months or for the period of earned early release awarded pursuant to RCW 9.94A.728,
whichever is longer. [24 months for any serious violent offense, vehicular homicide, vehicular assault, or
sex offense prior to 7-6-96; 12 months for any assault 2°, assault of a child 2°, felony violation of RCW
69.50/52, any crime against person defined in RCW 9.94A.440 not otherwise described above.]
[ JAPPENDIX H, Community Placement conditions, is attached and incorporated herein.

[ ]COMMUNITY CUSTODY (CONFINEMENT OVER ONE YEAR) as to Counts :
pursuant to RCW 9.94A.710 for any SEX OFFENSE committed on or after 6-6-1996 but before 7-1-
2000, is ordered for a penod of 36 months or for the period of earned early release awarded under RCW

9.94A.728 whichever is longer.
[ JAPPENDIX H, Community Custody conditions, is attached and incorporated herem

Rev. 10/06 o 4






SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, ) No.12-1-04111-0 SEA
) ‘ :
Vs, )~ JUDGMENT AND SENTENCE,
) (FELONY) - APPENDIX B,
MAURICE VAN THROWER, ) CRIMINAL HISTORY
)
Defendant, )
)
2.2 The defendant has the following criminal history used in calculating the offender score (RCW 9.94A.525);
Sentencing Adult or Caﬁse :
Crime Date Juv, Crime Number - Location
Robbery-2- ) 621989 P 2eb5pA55— IosAngetes
Superier
Court
Compten-CA-
Controlled Substance Violatio 09/19/2002 AR 02-1-07204-2 King Superior
Court WA
Controlled Substance Violatio 8/29/2008 AF 07-1-09146-3 King Superior '
Court WA
Rape-Third Degree 08/29/2008 AR 08-1-03176-1 King Superior
' Court WA
Controlled Substance Violatio 07/23/1993 AR 96-1-04362-8 King Superior
) ) Court WA

[ 1 The following prior convictions were counted as one offense in determining the offender score (RCW

9.94A.525(5)): .

A
i
TUDGE, KING COUNTY SUP?;I?OR COURT
elinda J. Young

Date: : NOV 0 5 7[1?_!_'

Appendix B—Reyv. 09/02
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' THROWER'S EXCESSIVE SENTENCES PURSUANT TO RCW 69.50.4013
Offender Score / Seriousness level / Total Standard Range '

" 1996 Case Numbér KING Co. 96-1-04362-8 -~
4 . VIII 41 to 54 Months

2002 Cause Number KING Co. 02-1-7204-2
5 VI - - 41 to 54 Months

2007 .Cause Number KING Co. 07-1-0914603

6 oI . 60 to 120 Months
2008 Cause Mumber KING Co. 08-1-03176~1 | .

7 ' vV : 51 to 60 Months
CRIMINAL HISTORY RELIED ON FOR CAUSE No, 96-1-04362-8 SEA

a) VUCSA 06-02-89 Adult Los Angeles

bg ROBB 2° 06-02-89 Adult Los Angeles

c) VUCSA .. 04-21-91 Adult Los ‘Angeles

d) VUCBA' = 07-23-93 Adult 931025455 King County
CRIMINAL HISTORY RELIED ON FOR CAUSE No. 02-1-07204-2 SFA

a) VUESA 06-02~89 Adult Los Arigeles

b) ROBB. 2° 06-02-89 Adult Los Angeles

c) VucsA . 04~21-91 Adult los Angeles
(d) VUesA . 07-23-93 Adult . 931025455 King County

(e) VUCSA (Delivery Cocain) 11-22-1996 U61043628 King County
CRIMINAL HISTORY RELIED ON FOR GAUSE No. 07-1-09146-3 KNT

a) VHCSA . 06-02-89 Adult Los Angeles

b) ROBB 2° - 06-02-89 Adult Los Angeles

(c) viesa . 04-21-91 Adult -~ Los Angeles :
(a) voesa - - 07-23-93 - 931025455 King County

(e) VUCSA (Delivery Cocain) 11-22-96 96-1-04362-8 King County
-(£)-VUCSA (Pelivery Gocain) 09-19-02 - 02-1-07204-1 King County

CRIMINAL HISTORY RELIED ON FOR CAUSE No. 08-1-03176-1 KNT .

(a) vucsa .06-02-89 Adult Los Angeles
(b) ROBB 2° . 06-02-89 Adult Los Angeles
(c) vucss - 04-21-91 Adult Los ‘Angeles
(d) VOCSA. 07-23-93 Adult 931025455 King County

(e) VOCSA (Delivery Cocain) 11-22-96  06-1-04362-8 King County
(£) VUCSA (Delivery Cocain) 09-19-02  02-1-07204-2 King County
(g) VUCSA (Delivery Cocain) 08-29-08  07-1-09146-3 King County

THE ACTUAL OFFENDER SCORE FOR CAUSE No. 96-1-04362-8 SEA
0 VIII 21 to 27 Months

THE ACTUAL OFFENDER SCORE FOR CAUSE No. 02-1-07204-2 SEA
1 vii - : . 21 to 27 Months
THE ACTUAL OFFENDER SCORE FOR CAUSE No. 07-1-09146-3 KNT
2 11 12+ to 20 Menths
THE ‘ACTUAL OFFENDER SCORE FOR GAUSE No. 08-1-03176-1 KNT
3 - v . 15 to 20 Months
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STATE @F WASHINGTON S| '-No.’ 83357-0-1: |
;' Respondent s f-éIVISJION"O"NE R N P
N v. . . . o <, .
- : a0 “-:'. FO I ~.\. " 2 3 k RSO ’ :’(. ,
MAURICE VAN THROWER -7 | :UNPUBLISHED OPINION .
Appellant ‘.

Co .

SMITH A C. J —_ Maunce Van ThroWer was convicted of two counts of

‘ chlld molestatron in: 2013 and sentenced to concurrent terms of480 months to

. l|fe The court ordered that he have‘ no ‘”ontactwrth h|s vrctrm Followmg our -

Supreme Court’s oprnron‘m Statei:.,Blake' 197 Wn 2d 170, 481 P 3d 521 (2021)
Thrower sought resentencmg ln.the interim; however Thrower had reached out
to. several family members of the vrct|m by Ietter At resentencnng, the ‘court”

prohrBlted Thrower from havrng contact not only wrth h|s vrctrm ‘but:also wrth any

member of the vrctlm s famlly, specn‘" cally namrng six mdrvrduals Thrower '

appeals contendmg that the no-contact order prohlbrtlons are not suffrcrently
.

.....

~—

concernmg thie tnal court's treatment of hrs CrR 7 5 motlon mef'fectNe assrstance L

l.of counsel and the characterlzatron of his new sentence We. conclude that the

no- contact order. proh|b|t|ons are sufﬁcrently crlme-related and that. none of the

------

Citations and pin cites are-based on the_’.We.st_law, oniline version of the cited material.
. . . M . - . » T, ., ‘1
7

~



No. 83357-0-1/2

issues raised»in the statementof additional gronnds warrant reversal... The‘refore,
‘we affirm. | |
- FACTS
Ajury convicted Maurice V_an Thrower of two eounts of first degree child
molestatton in 2013. anower‘timely appealed and this'court affirmed those. |

. ~ convictions. Statev Thrower, No. 69950 4-1, slip op. (Wash. Ct. App. June 30,

201 4) (unpubhshed) https Ihwww. courts wa. gov/oprnlons/pdf/699504 pdf.

In-April 2021, followrng our Supreme Court’s oprnron in Blake, 197 Wn.2d
170, :Thrower eought a re'sentencing"hearing because his prtor simble possession
convictions had been included in his offender score. Thrower also challenged
the use of a prior felony c.onvictio'n from California in'calculating his,.off'ender
score. At resentencing, Thror)ver attempted to raise additional issues related to
his orrginal trial, including an earlier. att,emipt to move for a new trial nnder '
-CrR 7.5. The trial court declined te address the CrR 75 motion, as the hearing
only concefned resentencing, not a review of Thrower's convictioin. In‘stead',.the'
court transférred the motion to this court u‘nder CrR7.8asa personat restraint
petition. | )

The State agreed that Thrower's offender $core was imp'acted by éﬁl@;
Three .simple possession convictions-were rerneved—two trom Caltforni'a and
one from Washington. The State did not attempt to prove comparability of the
Calrforma felony conviction. The parties agreed that Thrower S new offender

score was nine, leaving the standard range unchanged at 149 to 198 months.


https://www.courts.wa.gov/opiriions/pdf/699504.pdf

No. 83‘3_57404|/3- C no . T O B . . ’ .‘ '

Though the State-asked for the same range to be 'imposed,='it also.

requl'ested that the court lnclude, asa conditjon of the judgment and:sen'ter'ice,;a

: famlly The State. noted that srnce the orrglnal sentencmg in 2013, Thrower had

contmue[d] to v:ctlmlze” the famr ly by sendlng Ietters to vanous famlly members A
offenng money or a “potentlal f nanc1al benef t:for commg back and\recantlng
Defense counsel opposed the condltlon as overbroad and not’ reasonably crlmee
related Thrower addressed the letters at the resentencmg hearlng He clalmed
that hlS trial 'attorney falled to mtervrew several of the.famlly -members and that. he 5
was merely‘trymg fo mvestlgate and create a record to prove h|s mnocence
After rewewmg the letters the court relmposed a sexual assault protectlon
order protectlng the vnctlm It also lmposed the State’s proposed order T
proh|b|t|ng Thrower from contactlng any member of T. W 's famlly y At defense
counsel’s 'suggestlon-,- .the court Ilsted the hames of siX f_amnly membersthat L
ThroWer‘was _sp.eg;jﬂcally. not 'to‘._co‘ntact, ‘so that there:lwasn't] .aﬁyﬁquestion‘ about

[whom the order protected].” '

- S ' ANALYSIS e
No-Contact Provnsmn PR

On appéal Thrower asserts that the no-contact order prohlbltlon agalnst '

) contactlng “any member bf T W s famlly |s not suff C|ently cnme related as '; j' :

.....

the 'no-contact_order. ar‘_e: n e|ther~_V| Et! m_s ‘_no.r yvl_tnesses, :_that_ prohlbltlon Js_*_also. not. o

st



No. 83357-0-I/4 - S o .

adeqt;ately cri;ne-rélate'd.. We §ohclude that both prohibitiéns are reasonably
crime-related. | | -
RCW 9.94A.505(9)" authorizes trial courts to impose “crime-related
| p'r‘ohibifions_,” such.as nO-contapt orders, 'aé conditions' of a ééntence. :§_@_é_L
McGuire, 52 Wn App: 2d 88, 94-95, 456 P.3d 1193 (2020). 'fCrime-reIated .
prohibitiohs” are orders directly related tb “the circumstances df the c_:rim;z for-
which the offender has been convicted.” RCW. 9.94A.'030(10). They “may

" include orders prohibiting contact with victims or witnesses for the statutory

maximum term.” State v. Armendariz, 160 Wn.2d 106, 108, 156 P.3d 201
(2007). HoWéver, “[n]o-contaét orders are not limited-to the victims of the crime.”

State v. Navarré 188 Wn. App. 550 556 354'P3d 22 (2015)‘

“ ‘[T]his court reviews sentencmg condltlons for abuse of discretion.

State v. Nquven 191 Wn.2d 671, 683, 425 P.3d 847 (2018) (quoting State v.

Riley, 121 Wn.2d 22, 37, 846 P.2d 1365 (1993)).2 Sentencmg conditions are

usually upheld if they are reasonably crime-related. State v. Warren, 165 Wn.2d

17,32, 195 P.3d 940 (2008). Thus, a court does nqt abuse its discretion if a

' The legislature amended this statute in 2019, renumbering the relevant
subsection. LAws OF 2019, ch. 191, § 3. Though the parties cite theold
subsection numbermg -the text of the subsectlon has not changed, and we cite to
the current version of the statute.

2 Citing Armendariz, Thrower asserts that whether a court had authority to
issue a no-contact order as a sentencing condition is reviewed de novo. 160
Wn.2d at 110. But the holding of Armendariz undermines his argument. In .
Armendariz, our Supreme Court concluded that “[t]he plain language of the SRA
authorizes trial courts to impose crime-related prohibitions, including no-contact
orders, under the independent authority of RCW 9.94A.505(8) [now renumbered
as 9.94A.505(9)],” and therefore, that the trial court did not exceed its authority in
imposing a no-contact order as a cnme-related prohlbltlon 160 Wn.2d at 112-14
" (emphasis added).

4
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“reasonably related” between the crime .of conviction and the sentencing’ ..

condition-exists., .State v.ciwin, 191 Wn.'App.:644;658-59, 364 P:3d 830 (2015)

e,

B i

’ “his VICtrms 165 Wn 24 'at'23 Though the defendant‘s wrfe Wwas.not a vrctrm of.

hlS crrmes our Supreme Court aft" rmed the no contact order because |t was

1 ) ..9_,«‘“;-: & f.‘i,. . e

R i,

) reasonably related” to e crlme Warren 165 Wn 2d at 34 The Court

whichfire defendant] was onvicted: [the defendarifl stiembted to induce Her not
. L SR S S SR S EIA ) Eic i e S e TR 2 AR

' to cooperate in the prosecution of the cri'me' and [the defendant’s wife] testified
agalnst [the defendant] resulting in hIS convrctlon of the crlme " Warren, 165

Wn 2d at 34

Warren supports upholdrng the no contact order m the present case

8 Thrower marntarned that-he sent the letters because hrs counsel farled to
interview cértain family. members that could help prove his:innocente. - Thrower:
offered the followmg explanatron A

First, létime address'what1 was truly attemptlng to do with: thef
Jetters In.the appeal process,:the Court-told me that because [my
attorney] drdn’t mtervrew the grandma ‘the-uncle; and the:tincle’s
baby’s mom- and the other. cousin tothat | couldn't—-rt was’ mute
[src] 1 couldn’t do-anythmg because l drdn t have what those

b e - . ‘-‘

5



No. 83357-0-1/6

offered financial incentives to members of the family in ekchan‘gé for T.W. and
her mother recanting their original trial testimony, similar to the defendant in

Warren. Addressing the letters, the court stated ' :

[a]nd in taking a look at the letters . . . it is clear to me that you are
communicating with [T.W’s] mother in order to manipulate her and .
to try to obtain things for which.you are not entitled to do through
this process. So | am going to order no contact with [T.W's].
mother, her grandmother and her family as a condition of the
sentence. . . . Whether or not you are seeking to have testimony for
what you belleve to be your evidentiary thing is gomg tobea
separate issue with that, but the way in which you're B
communicating with them 1 find to be significantly dlfferent than
that. .

Given Thrower’s'persistent a'ttempts to contact T.W. via third parties, it
was reasonable for the resentencing-coi.lrt to include in the no-contact order
- other close familial parties. Doing so prevents Thrower from harassing or

revictimizing T.W. and her family and therefore, is crime-related.

individuals would have said in my appeal. So what I'm attempting
to do, since I'm pro se, | don't have any money, | can’'t get a
pnvate lnvestlgator | wrote the Court, lasked the Court to have -
diligent in trying to show that | am mnocent . | didn’t offer no
one any money. That is just money that.| feel that | am owed for

- being wrongfully convicted.

" 4 For example, in one of the letters, Thrower wrote,

Its'time for the truth to come to the forefront and allow me to hold
the Detective and Prosecutor accountable for their over zealous
[sic] prosecution. . . . Plus | need that purse the State of
Washington about to cough up for wrongfully convicting me. So
yes Jen go to your daughter, or let her read this letter and she will
let you know that she really didn’t want this to happen to me.

I'm innocent!!l And the truth is worth a lot of money at this pomt
(Hundred of Thousands), and I'm willing to share!!

6




”_.No 833570447 - . < . .

. Statemiefit of Additiohal Grounds * -+

Ina staternent _of additionaltgr'ourtds, ThrolA/er arguesjthat the court erred

' »-restramt petltlon that he recelved lneffectlve assrstance from thS resentencmg e
counsel that the court orally,lmposedﬂa determlnate sentence and |n the %!
‘ ~alternatlve that the lndetermrnate Sentencrng Revrew Board IS unconshtutronah

We address each argument in turn N R IR

1 CFR 7:5:4nd. CrR 1.8 EEROE -\""’-";::‘}. e et ] i

LoF
-~

Thrower centends that the court vrolated hIS due process nghts by
: y,
transferrlng hlS CrR 7 5 motron for "new tnal tOﬁthlS court to consrder as a personal

. S restramtapetltlon, Wedlsagree

In general a person seeklng to challenge thelr conylctlon o sentence has
30 days to lnltlate -a dtrect appeal RAP 5 2(a) “[A]ny form of postconwctlon ;
relief other: than a dlrect appeal" isa: "oollateral attack " RGW 10:73: 090(2)
Most collateral attacks must be brought wnthm one year after the judgment el
becomes t" nal if the Judgment and sentence is valid on lts face and was rendered .
| by a court of competent jurlsdlctlon ” RCW«ﬂO 73 090(1) CoIIateral attacks fi led
in superlor court are governed by CrR 7 8 StateV Molnar 198 Wn 2d 500 508r.
497 P .3d 858 (2021) CrR 7 8(c)(2) reqwres the tnal court to transfer untlmely
o _motlons to thls court. State V. Smlth 144 Wn ‘App 860 863,184 R.3d 666 -
.(2008) [I]f the' supenor court determmes that the collateral attack is untlmely,
| then the court ‘must transfer itto the Court of Appeals WIthout reachmg the
ments " Molnar 198 Wn 2d at 509 We revrew a trlal couit's rullng on aCrR7.8
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motion for an abuse ot discretion. State \',_' Roblnson, 193 Wn. App. 215, 21 7,
374 P.3d 175 (2016).. | |
Here, Thrower's CrR 7.5 motion for new trial is clearly a collateral attack.
At the close of his original trial, ThroWer attempted to file a CrR 7.4.motion for -
“arrest of judgment,” that is, a motlon seeklng to vacate the sentence But that
motion was not filed because his attorney beheved it was fnvolous And when
Thrower brought up counsel's failure to file the motion at his ﬁrst sentencrn‘g, the
court agreed with his attorney that the rnotion was frivolous. At resentencing,
Thrower tried to move under CrR 7:5 for a new trial:o'n the basis that the original
. sentencing court erred in not addressiﬁng' his motion for arrest ofjudgment. The
resentencing court declined to entertain the motion, stating that the hearing was
only for “resentencing but not a review of [Thrower’s] conviction.” Accordingly,
"the court transferred Thrower's motion to this court as a personal restraint
petition pursuant to CrR 7.8(c)(2). Under thls procedure a petitioner's |
opportumty to be heard is not termlnated—lt is srmply transferred to this court
Because the court correctly followed the transfer procedure under CrR 7.8, we |
conclude it dld not abuse its discretion. And smce Throwers personal restralnt
petition is currently before this court, we decline to reach the merits of his |
" CrR 7.5 motion.-

2. Ineffective Assistance of Counsel

Thrower. contends that his defense counsel was ineffective by not
objecting to the State usmg prior convrctlons now rnvalrdated by Blake at

resentencrng But contrary to Thrower’s contentlon the State acknowledged that

8
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Thrower’s cnmlna\hlstory had been affected by.Blake Blake and agreed that hlS .' EES

'. offender score should be adjusted accordlngly We conclude that, counsel was‘,: :

The Slxth Amendment to the Umted States Constltutxon and Artlcle l
[

. Sectlon s22 of the Washmgton COnstltutlon guarantee the rlght to‘ effectlve ay

.ass18tance of counsel State v Estesl 188 Wn 2d 450 457 395 P 3d 1 045

(2017) Washmgton has adopted the two-pronged test set out in: Stnckland V.
.Washrngto n for evaluatlng whether a defendant had constrtutlonally sufl” men?
, .representatlon 466 U S~ 668 80 L. Ed 2d 674 (1984) State Vi Clenfuegos, 144
: Wn 2d 222 226 25 P 3d 1011 (20D1) Under Stnckland the defendant must

show boih (1) deﬁcrent performance and {2) resultlngtprejudlce to prevall (o} 'an

lneffectlve assrstance clalm 466 U S at 687 State N Jones 4 83 Wn 2d 32 ,

339, 352P3d776(2015) L

Counsel’s performance is. defrcrent if: |t falls "below an. objectlve standard
- {

or reasonableness based -ON: consrderatlon of all the crrcumstances State V::

McFarland 127 Wn 2d 322 334 35 899 P. 2d 1251 (1995) Prejudlce exrsts if

: there |s a reasonable probabrllty that “but for counsel s def cnent performance the
outcome of the proceedlngs would have been dlfferentt’ State v Kyll 166
| . wn.2d 852 862 215 P 3d 177s (2009) “The. defendant must aft" rmatlvely prove
prejudlce and show more than a concelvable effect on the outcome to prevall "
Estes 188 Wn 2d at 458 (some internal quotatfon marks' omltted) (quotlng State
A Crawford 159 Wn 2d 86 109, 147 P 3d 1288 (2006)) There isa strong

presumptlon that counsel’s representatlon was reasonable :Kyllo, 166Wnl2d at
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862 Moreover periormance is not deficient if. counsel s conduct quaiif es asa
legitimate trlal.strategy or tactic. M 166 Wn.2d at §63. We review’ lneffective
assistance of counsel claims de novo. Jones, 183 W'n 2d at 338-39.

Here pursuant to Blake Thrower's three srmpie drug possession
conwctions were removed and h|s offender score was recalculated to nine.. 197
Wn.2d 1 70 Both parties agreed that this was the correct score. The State did
not attempt to mciude Throwers California feIony conviction through a _
comparability analyS|s. Though Thrower challenges his counsel's faliure to
obj'ect to the simple possession convictions and California felony convictions
being included as part of his oftender score calcuius, those convictions were not
included. Accordingl.y,. there was nothing for Thrower’s counsel to object to and
his counsel was not ineffective.

3. Determinate Sentence .

Thrower.asserts that at resentencing, the court orally stated a different
sentence thanthe one contained in the judgment and Sentence He claims that,
contrary to the Judgment and sentence the court imposed a determinate
sentence of 180 months rather than an indeterminate sentence with a range of
180 months to life. We are unconvince‘d; ‘ _

. “Washington is a written order state.” .Stat'e v. Huckins, 5 Wn. App. 2d
457, 469, 426 P.3d 797 (2015).. “‘[A] trial court's oral statements are no more
- than a verbal expression of [its] informal opinion at that time .. . necessarilyf |
subject to further study and COnsideration,- and may be altered, modified, or
completely a.bandoned.-’ ? ﬂug_@ 5 Wn. App. 2d at '469-70: (some internal -

10
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. p2d 357 (1 980)).

- ,was in, the best pos:tlon to truly evaluate the case and sentence you to,,:1 80V

months on each count ? Though the gourt. drd not expllcnly state that it was:

' |mposmg a maxmum term lt stated that it was lmposrng the same sentence as; .

before—an lndetermrnate sentence—and the judgment and sentence reﬂected

mdetermmate sentence He. contends that RCV\( 9 94A 507 estabhshes the

: standard range for hlS crlme and is, in tens1on wnth RCW 9A 20, 021(1)(a) wh|ch

_allows for a term ofllfe |mpr|sonment for a class A felony He also clalms that
- the lndetermmate Sentencrng Revnew Board (ISRIB) is unconstrtutlonal We

" ._drsagree on bothi pomts DL . .
| Indetermmate Segtence i b e
‘RCW.Q 94A 507 governs the sentences of certain sex offenders
Otfenders ;subject tos RCW 9.94A.507 are sentenced t0' lndetennlnate[.sentences o )
) .wrthln the mandatory mlmmum sentence and the statutory max1mum sentence

for the crlme RCW 9 94A 507(3)(a) (b) RCW 9A 20 021(1) provndes the

maX|mum sentences for cnmes and reads in pertment part

. 1.1 '
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Unless a different maximum sentence for a classified felony is
_specifically established by a statute of this state, no person
convicted of a classified felony shall be punished by conf nement or
f|ne exceedlng the following: - :

(a) For a class A felony, by confinement in a state
correctional institution for a term of life imprisonment, or by a fine’ in
an amount fixed by the court of fifty thousand dollars, or by both

..such conf nement and fine,

Washington courts have consrstently held that the ';statutory mekirhum" means
. the maximum sentence under RCW 9A.20.021 and not the high end of the
standard range under the Sentencing Reform Act of 1981 (SRA), ch. 9A.94

RCW In re Pers. Restraint of Sargent, 20 Wn. App 2d 186 195, 499 P.3d 241

(2021) see, ed., Statev Bobenhouse, 143 Wn App. 315, 331, 177P3d 209

(2008) (statutory,meXImum for first degree child rape is life) (citing RCW -

9A.20.021); State v. Adams, 138 Wn. App. 36, 51, 155 P.3d 989 (2007)

(statutory maximum for cless A felony is life i_mpriso'nhtent) (citing
RCW .9A.20.02.1). The SRA itself acknowledges RCW 9A.20.021.
RCW 9.94A.506(3) (“The maximum term of conﬁne'ment:in a range may not
exceed the statutory maximum for the. crlme as prowded in RCW 9A. 20 021 ”)

To the extent Thrower asserts that hIS sentence v10lates due process, he '
does not cogently state how his rights were violated. Therefore, we only address
whetrler the court correctly s.entencedlhirn under the statu,tory scheme.

| Thrower was convicted of two counts of child molestation in the first

degree, which ie a clase A felony that carries'a madtimum term of life in prisdn.
RCW 9A.44.083. Under these parameters, the.court correctly senteneed

Thrower to'a minimum term of 180 months on each count with a mandatory

12
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: maXImum term of life in: pnson., “Thrower's a’ssertl'on that the two statutes

thecourt dld not T, i 2T \ vy
ii. ISRB e Dl AEEEIEEEERES

::::::

Thrower contends that the ISRB IS unconst } j'lonal for multlple reasons

K ThEER

- He first alleges that “W|thout the courts [snc] authonty[ 1 the (ISRB) galns authonty
s
. to overnde the judge s sentence of - the mdlvrdual ? “m stark contrast to the

holdlng in Unlted States ' H‘vm

e

.Egr f

Fmally, he clalms that the. ISRB’s authonty unconstltuttonally supersedes

. . L 1 . ‘, ve B . B . .
v H .1';," SIS i Fag il Bl Sea. .?i,.‘u,..,. e R AU V1 B OO

i wlie ]

the actual sentence handed down by the Judge w1thout a Iawyer Judge or ]ury,

rt’ A" o & . v
a-.'.iif».nl .“;;,n "-u sl at LRI M u':w.':’;: »’.‘x R

contrary to the well establlshed Flfth and Slxth Amendments (Underllnmg

T s LR A T H

omitted. ) Therefore he contends that “to sentence any mdwndual under the ISRB

i’- 4 ,‘-.=,., 5 L BAFHER S -'._ O R S AL ORI SRS - SRS . _'.~

as applled is unconstltutlonal."‘ ;

Sz

EHIT O

sentences a person to the custody of the department [of correctlons} he

ot
u».»;.x;. o LMY

court shall in addition to other terms of the sentence sentence the offender to

ER t- FRaTs oN ; % v..-w-.._ , a‘ \' ,u ‘~\K \."‘.‘v S
- - "‘i‘ _t ( N -\A.!-._ , ;t,, i 'f‘ 7 e .' ‘l\

' communlty custody under the supervrsnon of the department and the authorlty of ‘ "

.tv~.,.-*= 3 ,4'4‘. SRTSTE S D

. the [ISRB] for any perlod of tlme the person is released from total conflnement

i3 X wxh, B
FIAR N C --';‘.A- b LY T
N .

before the explratlon of the maximum sentence

313
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Thrower contends that Third Engrossed Substltute Senate Bill

- (ESSB) 6151, 57th Leg., Reg. Sess (Wash 2001) Wthh rewsed certain
provisions relating to sex offender sentencing, glves the ISRB* authorlty to_
override the judge’s sentence of the individual’ under RCW 9.94A.507t5).
Specifically, he takes issue with the foll_owing ekcerpts from the Final Bill Report

on Third ESSB 6151, 57th Leg., Reg. Sess (Wash. 2001):

The ISRB, decides whether to release the person to community
custody or retain the person in pnson

And,."

The ISRB must release the offender unless he or she is likelier than .
“not to commlt a predatory sex offense :

FINAL B. REP ON THIRD SUBSTITUTE S B. 6151 at3.

But the Final Bill Report merely explains how the ISRB functions in
relation to RCW 9.94A.507.. And aplain reading of _RCW 9.94A.507(5) supports
this conclusion: Urider RCW 9.94A.507(5), the court sentences a person, not the
ISRB or Depertment of Corrections. And under the statute, the court sentences
individuals to communtty custody under the supervision of the ISRB. | |
RCW 9. 94’A 507(5). n;e individual and the ISRB are still bound by the maiimum
sentence lmposed by the court. RCW 9.94A. 507(5) The lSRB does not
overnde the sentencmg judge s authonty as Thrower contends ‘

RCW 9.95.011(2)(a): Thrower takes issue wlth the followrng'language

. from Rcw 9.95.011(2)(a): “If the [ISRB] does not release the person, it shal set
a new minimum term not to exceed an addltlonal five years. The [ISRB] shall

review the person again not less than n|nety days prior to the exprratlon of the

14
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new minimum term 5 l-le A’a‘s”serts:”that this language is: egregous [src] when

looklng atthe: holdrng in Haymond " in Whlch the Court noted that “a'jury. must

at 2380 Do : A
N RAP 3 1 provrdes that "[o]nly an aggneved party may seek revrew by the
appellate court i ‘Whlle RAP“3 1 does not ItSelf def ine the term aggrjeved L

Washlngton courts have Iongheld that [f]or»a party 1o, be aggneved the dec|3|on _

-

or |mpose on a party a burden or obllgatlon P Randv Revnolds & Assocs Inc

V. Harmon 193 Wn 2d1 43 150 437 P 3d 677 (2019) (quotlng ln re the Matter of

the ParentaqerofXTtL No 61335-2-Il| shp op at17 (Wash Ct App&Aug 19 ST

. 2014) (unpubllshed) https l/www.courts Wa gov/oprmons/pdf1313352 unp pdf)
Thrower does not contend that he has been subjected to the procedure

. descnbed in BGW-~9.9_530.1-1 (-2.»)(a)_andwe .therefore decl_rne to lssue:an‘adwsony‘-
oplnlon o

Frfth and Sixth Amendments The Flfth Amendment provrdes for a grand

jury in. capltal cnmes protects agalnst double jeopardy and self-mcrlmmatlon
and lncludes due process and taklngs clauses U, S. CONST art. \; The Slxth

A

Amendment protects the: rlght to-a speedy and. pubhc trial by an: |mpart|al Jury:

-~

U.S: CONST art. Vi . . ‘
. We. ﬁrst note- that although Thrower challenges the ISRB s constltutlonallty

under the Fifth Amendment he does not spec:fy whlch prowsron the ISRB"-

vro_lates.. “Passmg treatment of.an |ssue or lack of reasoned argument is

- 15
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insufﬁéien\t fo-meritjudicial consideration.;’ Palmer v. Jensen, 81 Wn. App. 148,
153, 913 P.2d 413 (1996). And we'will not consider an inadéquately briefed |

argiJment_. Norcon Builders, LLC V. GMP-Homes VG, 'LLC. 161 Wn. App. 474,

486, 25.4 P.3d.835 (2011). Acc_:o.rdingly, we decline to éonsider Thrower’s Fifth
.Amendn”_nent argument.

The constitutionali& of thé lSﬁB under the Sixth Amendment, however, ié
settled law. The Unifed States Supreme Court conéidered the constitutionality of

Washington’s indetermiﬁaje sentencing scheme in Blakely v. Washington and

.c'onclud'ed‘ that it did not run afoul with the Sixth Amendment. 542 U.S. 296, 368-
09, 159 L. Ed. 2d 403 (2004). '
_ThroWer also asserts that “[o]nly a_'jury, acting on p.roof beyond a
‘reason'able doubt, may take a pérson’s Iibérty” and therefore, “to sénten'ce any
individual under the ISRB as applied is unconstitut.ionall.".. To the extent that
Thrower argues that only juries may impose sentences, he is mistaken.-The
legislature has tﬁe povi/ér to define sentences statutorily, and itis fraditionally the

court’s powér to decide the appropriaté, sentence from within those restrictions.

State v. Ammons, 105 Wh.éd 175, 180, 71 3 P.2d 719 (1986). The ISRBis'a
sentencing scheme creé_:ted by the legislature. And here; Thrower was convicted
by a jury. 'Confrary to Thrower's assertion, the IS,RB'is the mechanism by which

individuals with indeterminate sentences, like Thrower, are released earlier than

their court-imposed 'm.aximurr'} sentence. See In re Pers, Restraint of Dodae, 198

Wn.2d 826, 829, 502 P.3d 349 (2022) (explaining statute reduires lSliB to

16



© No, 83357-0-117.

b erf1plo§i a.pres'umptiOn of r‘élééé'e).' Thrower's a‘rg'uvment‘.fails and we declineto

" conclude that the ISRB is unconstitutional.

WE ,CQNCUﬁ:

B D
s
b
v
:
.-
Ve '\‘.
.
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lN THE COURT OF APPEALS‘OF THE STATE OF WASHINGTON
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" STATE OF WASHINGTON, No. 83357-0-| -
Respondent, o . Co
v. . | ORDERDENYING MOTION
" FOR RECONSIDERATION
MAURICE VAN THROWER, -
Appellant

Appellant Maunce Thrower has moved for reconsrderatron of the oplnlon

. flled on February 13, 2023 The panel has consrdered the motion pursuant to

RAP 12 4 and has determlned that the motlon should be denled

Now therefore it is hereby

ORDERED that the motion for reco,nstderatien is denied.

" FOR THE COURT:
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. 1 - 2 qffice:uéeditq‘uée that does dqéuﬁeﬁt Fhat they-ﬁérg
b. 2 . pro&ided to Mf..iérdgn in Augiidt of 2612, so jusflfo
5 ,Z". . - MS. PEEERSEﬁ:. I am ﬁapdiﬁg forwérd-certified
.6 - - copiesiof.Mr. Thrower's Judgmént'&-Senéence unde;.Cause
1 : No.'2;—— I'm sorr§}j02;1—67204*2, so his Judgment &
8 , Seﬁtépcé, hiS<Statément.6f Défendant on Plea of Gdilty' 
9 . fgrutﬁat case. I'dop't ﬁave a preference as to how | "
10 these exhi#ifg ——.thesé iteﬁs are filed or markeq.
11 - ; THE COURT: All,rightL:_Aﬁd I'think'f- why
12 ‘doﬂ't we,lﬁust to Be consistent‘ﬁith evg%ythingfeiée,
13. mark them as pgsE.trial exhibits, and‘we'll do one for
14 eaéh'certifiea copy.
15 | : .MR..ADAIR: And, Your Honor, Ms. Petersen is -
.16 cérrect. .she did mention FQ me?;hat she had certified i
17 coéies of fhe.King County matters. Again;-as fhis was
18 | a triai,,typiéally( it's ﬁy préctice - a@aih,‘I Qas
19 not tﬁe’trial atforney, but I would expect that the'
20.' érior cdnvigtipns-would ge contestea,;ana Illooked‘iﬂ
21 - what I gueés ECR, whét is now‘the pogtal,'coﬁrt
22 | Websiﬁe, I did not see that anything had écfuaily been
23 . filed at the time, and I did'pot.see thgt anYthing;had
24 . been filea in preparation fgr thisﬂ So whén.; Qas
" 25 . preparing my presentence report,:I.was‘just simply_
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noting that they had.not'appeared to have been filed or
provided. But, éertainly, Ms. Petersen did indicate’

that she had the King County matters that were

lcertiﬁied. And, quite frankly, I was not really

believing that the State would not be'éble to provide
the King Coﬁnty'onesu It really.had to do with, the
California convictions.

THE COURT: Of course. And, of coursé;

. Mr.- Adair, yoﬁ're entitled to firm all of that up.

MS. PETERSEN: 'Absolutely.- And I just wanted
to make ‘it clear that I wasp't hiding -- any&ay, I
think we're fine, Mr. Adair --

THE COURT: Yes.

'MS. PETERSEN: —7>and I have been
communicating, and I just wanted to make the record.

THE COURT: . Okay. |

MS. PETERSEN: And, agai'n, I did not " provide

them at the original trial hearing because defense

. counsel acknowledged and agréed to the State's

calculated offender score at the time.

THE CﬂERK:"Sfate’s Post Irial 3 and 4 markea
for identification.

THE COURT: Okay.

MS. PETERSEN: And theﬁ.I‘m also handing

forward the Judgment & Sentence and Order on Stipulated
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third degree:

- admitted as well.

No. 96-1-043628, Seattle designation, which reflects

Fact Findihg,underﬁcquse*Nd. 07—1409146-3;“Kent
deéigﬁation, whish- is a- conviction for VUCSA, deiivery

ne.

of cocai

' fﬁﬁ: ADAIRY = I'll just méﬁe thé 'same recqrd as
t§ each of ;hosé, the féuiféertified‘copies that\sge's.
handing up. | —
L THE;COURT:. okay. All_right.‘“And'I amlgoing'
to admit'them as post trial}exhibits. ‘
. THE CLERK: Post Trial Exhibits.5 and 6.

THE COURT: 'Okaj.. Thanﬁ’you.

MS . PETERSEN:t.Ana\i am als$ handing forward
‘Judgment & Séntéﬁce,énd'statemehtﬁof_béféndant on Pléél'
of:éuilty undef King County.Case No. 08—1—63176;1L Keﬁt

designation, which is a conviction for rape in the

_THE CLERK: ' State's Post Trial -Exhibits 7 and
. {
8 are marked.for idenpification.

THE COURT: Thank you. And 7 and 8 will be

'MS. PETERSEN: ‘- And then finally Cause No.
96 - felony'Judgment & Sentence as We}l as ‘Statement

of Defendant op.Plea of Guilty under King County Case

the conviction for VUCSA, delivery of cocaine.

THE CLERK: State's Post Trial Exhibits 9 and
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THﬁ COURT:‘ All'righf. And absent further
argument from Defénge, 9 and 1p'wili be'aamittea.

MS. PETERSEN: And, finally, just while I'm
remembering thiﬁgs to hand ué'éo the Court, -there is-
one.agfeed motion vacafiné and dismissing the only
Washington state conviction that Mr. Thrower héd that
is-éffected by Sfate vs. Blake.

THE COURT: Okay.

MR: ADAIR: And, Your Honor, I've.?eviewed
that, and I have signed off in agreement of the
proposed order. | |

THE COQURT: Okay. And.that is Cause

No. 93-1-02545-5. It is a VUCSA possession, which is

no longer a valid conviction pursuant to State vs.

Blake, and I .am géing.to sign the order vacating that
convictipq;

MS. PETERSEN: 'May I proceed with the --
shquld’we proceed with resentencing, or is there

anything else we need to -—

THE COURT: Well, the question I have is

_about the California robbery.

MS. PETERSEN: So the State is --
THE COURT: Okay.

MS. PETERSEN: 'After consulting with our
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‘think the Court has the jurisdiction over .those

3>individuals to be includéd wifh.this-no—contact ofdér.

I certainly am awaré that the Court can impose the:

10 -

11

12,

13

14
15
16
17
18

19

20

21
.22
23

24

25

SEERTATEE

T -lifétime no-contact otrder. with the named victim, and--

we're not dpposiné thét.
Again, with thé'ietférs, I-tﬁink‘whaﬁ's qléar‘in
What was —- in what Mr. Thrower had Wriﬁteﬁ is,_agéih,
justlhis impas;ioned belief that he wészwronglf
convicted. Hefé not intendihé to £ry fo.;et:aumatizg
any individual, bﬁt just state his own belief'that a

0

wrong -had been coﬁmitted against himnand‘hié belief

ihat pefhaps'that-that should be brought“tOJlight.:

With régards to the appropriateness of the low-énd
recommendation, as L indicatéd in my presentence
report, I think, you know, what happens with the Blake,

while’it‘s -- it can result in sort of an immediacy for

.an individual who is either serving time in prison on.

an actual VUCSA possession charge or had their sentence

elevated bBecause of multiple possession charges, what

it doesn't do is allow for any way to go back in time

A

and sort of fix what had happened in the past. And

again, what I indicated in the presentence report is

* that he had been sentenced to.prison in-the past for

what would be effectively counted on multiple years

which would now be a possible sentence. So he's served .

- .A.-
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years of his life in prison for which he can never get
back and for which there is no Way for the Court to

give him any kind of relief for that, for what has

'Happened to him in the past and numbers of.yearé of his

life thét he spent locked up.

‘The -only way that .the Court.can give any kiﬁd.;f
acknowiedgmenf to the fact that mispakenly.he had
served in excess of ﬁow much timé‘he can is by imposing
the low end.of the standard range, essentially
acknowledge the facf thét the years that the St&te~is
asking for has actual;y already‘been served. So I
think that ‘that's largely the-basis that I believe the
Couft should be.following the defense recommendation of
the loQ‘end of the standarq range.

I'dop;t have anything further to ad@ on ‘the
offender score that's not already been discussed. So
with that, I will. let Mr.’Th?ower make .his presentation
to thg Court. |

THE COURT: All right. And I am.happy to
heér from you now, Mr. Thdeer.

AfHE DEFENDANT: Do I have to stand up?'

THE COURT: It's up to you.

THE DEFENDANT: Your anbr, first, let me

~address these --

THE COURT: A You can keep.your mask up. Thank




FILED

KING COUNTY, WASHINGTON

NOV 05 2021
2 SUPERIOR COURT CLERK
Y April Cortes
3 ~—
4
5
6 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
7 || STATE OF WASHINGTON, )
) :
8 Plaintiff, ) No.93-1-02545-5 SEA
‘ ) : '
9 Vs. ) AGREED MOTION AND ORDER
' 4 ) VACATING AND DISMISSING :
10} MAURICE VAN THROWER, ) JUDGMENT AND SENTENCE FOR
' ) POSSESSION-ONLY OFFENSES
11 A ) PURSUANT TO STATE V. BLAKE.
I Deféndant, ) :
12| ‘ ) CODE: ORVCD
) [Clerk’s Action Required]
13
| MOTION
14 . K
Defendant, represented by undersigned counsel, and the State of Washington, through the
I5 | undersigned DPA, jointly move this court for an order vacating and dismissing with prejudice
|| the judgment and sentence previously entered by the court in this cause against defendant for
16 || VUCSA simple possession. Because all of Defendant’s convictions under this cagée number are
for VUCSA simple possession, defendant is also entitled to a refund of any legal financial
AT obligations, fees, fines, costs, charges, collection costs, assessments, or interest on LFOs
(“LFOs”) paid by the defendant, and caricellation of any LFOs rémaining due. This.motion is
18 |l brought under the authority of CrR 7.8; State v. Blake, 197 Wn. 2d 170, 174, 481 P.3d 521, 524
(2021); and Nelson v. Colorado, 137'S, €t. 1249, 1252, 197 L. Ed. 2d 611 (2017). Following
19 || vacation, the State will not file further charges based on the operative Information under which
the defendant was convicted in this cause number.
. 20
ORDER
21 : -
THIS MATTER having come before the undersigned judge through the parties’ agreed '
22 || CrR 7.8 motion to vacate, the coutt finds that (1) all conviction(s) in the judgment and sentence
previously entered in this cause number are limited to VUCSA simple possession offense(s); (2)
23 |l these conviction(s) are unconstitutional based on Blake; (3) the previous judgment and sentence

AGREED MOTION & ORDER VACATING

 AND DISMISSING POSSESSION-ONLY }’)a"iel T. STerberg
b secutin, ttorne
JUDGEMENT AND SENTENCE PER STATE V. e
BLAKE 516 Third Avenue

Seattle, Washington 98104
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is now void pursuant to Blake; (4) the requirements of CrR 7.8 are satisfied under the
circumstances of this case; and (5) the defendant is entitled to a refund of any LFOs previously
paid in connection with this cause number as set forth below. As a result of these findings, IT IS
HEREBY ORDERED, ADJUDGED and DECREED that:

VACATION. The judgment and sentence previdusly entered by the court in this cause
number is vacated urider CrR 7.8 and this case is dismissed with prejudice. The conviction(s) for
VUCSA siiriple possession reflected in this cause number shall be considered void ab initio,
which means that defendant may truthfully deny conviction for all crime(s) in the judgment and
sentence previously entered in this cause number. :

DEPARTMENT OF CORRECTIONS. The Department of Corrections is ordered to
terminate any superVISlon or community custody on the above cause number and quash any
active DOC warrants that arise solely from the COuvICuO‘]\S) vacated by this order.

LEGAL FINANCIAL OBLIGATIONS All counts from the judgment and sentence
previously entered in this cause number were for-violations of RCW 69.50.4013(1) (or previous
codifications of this statute) that have been vagated by this order and no other counts remain. As
part of the vacation process, per Nelson, plaintiff State of Washington is obligated under due
procéss to refund to the défendant all legal financial obligatiotis, feés, fines, costs, charges,
collections costs, assessments, or interest on the LFO principle actually paid by defendant that
arise solely from the conviction(s) vacated by this order(“LFQ Amount”). The clerk shall

iriitiate a refund of the LFO Armount to defendant on behalf of plaintiff State- of Washington out

of funds madé available by the State of Washington, or if such furids are not available, the clerk
shall eertify the LFO Amount owing to defendant for direct payment by the State of Washington.,
The Clerk shail also delete or cancel any unpaid LFO balances that arise solely from the
conviction(s) vacated by this order, including any interest or ¢ollection fees. The Clerk shall
send the refund or certification form in the deferidant’s name to the following address:

16
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20
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22

. 23

Name:

Street Address:

City: _ - . State: ~ Zip Code: .

WASHINGTON STATE PATROL. The clerk of the court shall transmit a copy of
this order to the Washington State Patrol, which agency shall immediately update its records to
reflect the vacation and dismissal of all counts under this cause number. The Washington State
Patrol shall transmit a copy of this otder to the Federal Bureau of Investigation.

DONE this S day off\J 2021 bO\

The Honotable \/

Meli
AGREED MOTION & ORDER VACATING nda J. Young

AND DISMISSING POSSESSION-ONLY _ Daniel T. Satterberg

JUDGEMENT AND SENTENCE PER STATEV. Prosecuting Attorney
——— ing County Courthouse

BLAKE ‘ 516 Third Avenue

Seattle, Washington 98104
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Motion Presented and Agreed to by:

Senior Deputy Praosecuting Attorney, WSBA#
36664

— 2 ST
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Counsel for Defendant
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AGREED MOTION & ORDER VACATING
AND DISMISSING POSSESSION-ONLY

JUDGEMENT AND SENTENCE PER STATE V.

BLAKE

Daniel T. Sattérberg

Prosecuting Attorney
W554 King County Courthouse
516-Third Avenue .
Seattle, Washington 98104
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Nielsen Koch & Grannis ruc

Phone: (206) 623-2373 .
Fax: (206) 623-2488 David B. Koch

The Denny Building
2200 Sixth Avenue, Suite 1250
www.nwattorney.net kochd @nwattorney.net

June 10, 2022

Maurice Thrower

DOC No. 709523

Stafford Creek Corrections Center
191 Constantine Way

Aberdeen, WA 98520

Re: State v. Thrower, No. 83357-0-1

Dear Mr. Thrower:

Thank you for your letter summarizing the issues you would like to raise as part of your
current appeal from the resentencing hearing.

The first issue you mention is that all of your prior judgments are invalid on their face

because they list prior convictions for simple possession as part of your criminal history. Thisis

true. And because they are invalid on their face, you could have the court strike the references to
those simple possession convictions in your history, although it would not change or otherwise
impact your sentence in this current case.

However, as we’ve discussed, this does not mean that your convictions for crimes other
than simple possession (delivery and rape convictions) can be vacated based on this invalidity.
Your rape conviction, for example, was the result of a plea. You have to file a motion to
withdraw that plea under the cause number (08-1-03176-1) and argue, for example, that
inclusion of the simple possession convictions in your offender score materially affected your
decision to enter a plea in that case. In other words, had you known that your offender score and
standard range should have been lower, you would not have waived your right to trial and
entered a plea. Of course, you may have reasons nof to undo that plea (for example, if other
possible charges were dismissed or never filed as part of the plea deal and could be resurrected).
But the bottom line is that there is nothing that can be done as part of this current appeal from the
resentencing that would cause that rape conviction, or any other past conviction, to be vacated
based on State v. Blake.


http://www.nwattorney.net
mailto:kochd%40nwattorney.net

The second issue you mention is.Judge Young’s transfer of your CrR 7.5 motion to the
Court of Appeals as a PRP. I discussed this motion at length in my letter dated April 22.
Because a CrR 7.5 motion must be filed “within 10 days after the verdict,” your motion was
about 8 years late. Untimely motions can be sent to the Court of Appeals as a PRP under CtR
7.8. You challenged that transfer in the Court of Appeals (cause no. 83358-8-I) and the Supreme
Court (cause no. 100556-3) and lost. Moreover, as also discussed in my April 22 letter, the other
problem with your CrR 7.5 motion is that it raised issues already decided against you in your
previous appeal (cause no. 69950-4-I) or earlier PRP (cause no. 76199-4-I). Your CrR 7.5
motion has been disposed of. 'I do not represent you on that motion and it is not part of the
current appeal.

Your argument is that the CrR 7.5 motion could not have been time barred because your
judgment in this case was invalid on its face. But the invalidity was limited to the inclusion of
simple possession convictions in your offender score, which has now been fixed. That one type
of invalidity does not mean you get to raise any other issues in the case regardless of timing. See
In re Stoudmire, 141 Wn.2d 342, 5 P.3d 1240 (2000) (mistakes apparent on face of judgment can
be raised beyond one year time limit; other alleged mistakes time barred).

The fourth issue is a challenge to the constitutionality of your indeterminate sentence and
State v. Clarke, 156 Wn.2d 880, 134 P.2d 188 (2006). As you know, Clarke says that — even
where the sentencing court imposed an exceptional minimum sentence for sex offenses — there is
no violation of the Sixth Amendment or Blakely because that exceptional sentence does not
increase the maximum statutory sentence of life in prison authorized by law. Your situation is
one step removed from Clarke, since your minimum sentence is within the standard range.

You are correct that, in State v. Goss, 186 Wn.2d 372, 378 n.1, 378 P.3d 154 (2016), the
Washington Supreme Court questioned whether Clarke remained good law, citing Alleyne v.
United States, 570 U.S. 99, 133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013). In Alleyne, the United
States Supreme Court held that any fact that increases the mandatory minimum sentence for a
crime must be submitted to a jury. In that case, the minimum authorized senterice for the
defendant’s firearm crime was “not less than 5 years,” but the court increased the potential
sentence to “not less than 7 years” based on its own finding that the defendant also brandished
the gun. The Supreme Court held that the additional finding that the defendant brandished the
gun had to come from a jury in order to raise the sentence floor. This ruling calls into question
the Clarke court’s decision that an exceptional minimum sentence for sex offenses does not have
to be based on findings found by a jury. The problem for you, though, is that you received a
standard range minimum sentence. Therefore, even if Clarke is no longer good law, it makes no
difference to your circumstances. The Legislature set your minimum sentence as anywhere in
the range between 149 and 198 months. That range is your floor. No additional findings were
required to impose 180 months. The result would probably be different if you had received a
minimum sentence above 198 months. But you did not. Unfortunately, your sentence is
consistent with Blakely and fully authorized by RCW 9.94A.507.



Regardless of what I have said in this letter, you obviously have the opportunity to raise
additional issues in your statement of additional grounds. But I do not plan on raising these
issues because I do not believe they have any chance of succeeding.

The one issue I am raising has to do with Judge Young’s order that you not contact “T.W.
or any member of T.W.’s family.” Your attorney objected to this order and you also complained
about it. While courts can prohibit contact with victims and trial witnesses, the order in your
case goes too far and should be amended.

I know this a lot of information. Let me know if you have any questions.

Sincerely,

VDMAJ/S )Xm/\

David B. Koch
Attorney at Law
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